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Legal Update
The Straight Scoop On
Sprinkler Retrofit Waivers

Let’s make this clear.
First, a residential Condominium Association
with a building that is required by state law to
be retrofitted with fire sprinklers has until
December 31, 2016 to waive that requirement
by the affirmative vote of a majority of the unit
owners in the manner provided by the Condominium Act. Otherwise, it must by that date
initiate an application for a building permit for
installation of the required sprinklers by the
end of 2019.
Second, one and two story condominium buildings are not subject to the fire sprinkler retrofit
requirement and as such do not have to get a
waiver vote. Taller buildings, as described
below, may be required to retrofit unless there

is a timely waiver. This has been a source of
much confusion due to some attorneys stating
that all condominiums need a waiver regardless
of building height.
The buildings which may be subject to a fire
sprinkler retrofit requirement are: (1) a high
rise building (a building where the floor of an
occupiable story is greater than 75 feet above
the lowest level of fire department vehicle access) and (2) a building three or more stories in
height (even if it is under 75 feet in height)
which is a public lodging establishment or timeshare.
Different sprinkler requirements apply to those
buildings depending on whether they were
built before or September 30, 1983 and
depending on certain unit egress characteristics, and some buildings have an alternative of

a certain engineered life safety system. Buildings
built after January 1, 1994 should have been built
with the required systems, but that is not assured.

If you think your Condominium may require fire
sprinkler retrofitting and would like to quickly
have a vote to opt out, this firm will be glad to
assist with the process required under the
statutes.

Any Association with a building which may require
sprinklers should exercise its waiver right by
December 31, 2016 or if it does not should confer
with an appropriate engineering professional as to
the system which must be installed.
The reason for the sprinkler requirement only
applying in taller buildings is that those are the
buildings in which upper stories may not be reachable by fire trucks.
Voting to opt out of the fire sprinkler retrofitting
requirement may be accomplished in one of two
ways: 1) by limited proxy or by a ballot personally
cast at a duly called membership meeting, upon
not less than 14 days notice, or 2) by execution of
a written consent by the members. It is effective
upon recording an appropriately-worded certificate in the County public records.

No 2016 Amendments to
Condo, Co-op and HOA Acts
There were no amendments to Chapters 718, 719
and 720 by the 2016 Florida Legislature. (This was
due largely to the abrupt adjournment of the
House with three days left in the session,,
prompted by an impasse with the Senate over
health care funding).

There are also requirements for notice by the
Association to the owners of the result of an optout vote within 30 days, for an affidavit of notice,
for the owners to provide notice to future owners
and tenants and for reporting the membership
vote to the Division of Florida Condominiums,
Timeshares, and Mobile Homes with the Association’s annual filing with the Division, or before.

The 2017 Legislature is likely to take up bills left
from 2016. Among the subjects are assessment
estoppel letters (including limits for charging for
them), state regulation of HOA’s similar to condominiums and cooperatives, making HOA elections
the same as condominiums and cooperatives and
revising HOA dispute resolution procedures. Also
considered in 2016 and perhaps again in 2017 is
the possibility of making condominium election
fraud a felony, due to problems with that on Florida’s lower east coast.

The mistaken view that all condominiums must
have an opt-out vote to avoid sprinklers was
caused in part by a July email from an official of
the Division of Florida Condominiums, Timeshares
and Mobile Homes misinterpreting a 2010 amendment to the Condominium Act. This was picked
up by the statewide association for Realtors.
However, that firestorm was soon quelled (or
should have been) when many promptly objected,
including a Florida Bar committee and the Florida
Fire Sprinkler Association, and the Division withdrew the erroneous statement.
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“Shacking Up” Is Now Legal
An Association’s governing documents often
include a provision that a violation of state law is a
violation of the restrictions. One law that Associations will no longer need to be concerned with
enforcing is a prohibition of living in sin.
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The 2016 Florida Legislature repealed an 1868 law
which made it a crime punishable by up to 60 days
in jail and a $500 fine for a man and a woman to
“lewdly and lasciviously cohabit together.” The
way the law was worded, it did not apply to gay
couples.

The same law continues to prohibit any man or
woman, married or unmarried, from engaging in
“open and gross lewdness and lascivious behavior.” So what goes on quietly behind closed doors
is OK, but there are still limits in the jacuzzi.

Servicemembers Get
Expedited Rental Screening

The statute does not address the common situation where, under the Declaration, the unit owner
and not the tenant applies for and receives approval. In that instance, to be safe, the Association should nevertheless start the seven days
when it receives the application and notify both
the unit owner and the proposed tenant of the
Association’s decision.
In order to be able to comply with this statute,
every Association that screens rentals should
revise its screening form to include a question as
to whether the proposed tenant is a servicemember, with a reference to the definition of that term
in the statute.

HUD Issues “Guidance” on
Criminal Background Screening

Section 83.683 was enacted to give special rights
to servicemembers in an Association’s screening
of unit rentals. “Servicemember” is defined as
“any person serving as a member of the United
States Armed Forces on active duty or state active
duty and all members of the Florida National
Guard and United States Reserve Forces.”
Within seven days of receiving a servicemember’s
application for rental approval, the Association
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must provide to that servicemember written
approval or denial and if denial, the reason for
denial. Absent that compliance, the Association
must allow the rental.
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The U.S. Department of Housing and Urban Development (HUD) has issued a “Guidance” on how it
will apply the Fair Housing Act to Association
screening of sales and rentals based on criminal
background checks. It does not have the force of
law or rule but is important in avoiding agency
penalties if a complaint is filed, at least until any
change is announced by the Trump administration. (In Florida, a state agency has delegated
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authority to act for HUD and tends to follow HUD
policies and precedents).



The Guidance is based on a 2015 U.S. Supreme
Court ruling that a Fair Housing violation may be
found by “disparate impact” of a policy or procedure on a protected class, without the need to
show discriminatory intent.
HUD has concluded that because racial and ethnic
minorities tend on average to have worse criminal
records than the public at large, an overly strict
Association screening policy of denying sales or
rentals based on such records is illegally discriminatory. Accordingly, HUD’s Guidance instructs
Associations that their screening policies should
consider the following:


Convictions and not arrests.



Only convictions that indicate a demonstrable risk to resident safety or property.
HUD is not clear as to what crimes qualify.
Minor traffic offenses would not. However, murder, assault, robbery, sex crimes
against children (if there are children in
the community, perhaps including as visitors only) and perhaps drunk driving may
qualify.



The “recency” of a conviction (although
again HUD is not definitive as to how far
back an Association may go) and whether
the applicant has shown through a clean
record and other conduct since then that
he or she may have reformed.

Specifically as to drug crimes, only convictions of drug manufacture or distribution but not also drug possession. This is
due to a provision of the Fair Housing Act
which specifically calls out drug manufacture and possession convictions as
crimes which may be considered without
discrimination.

The Association should be careful to avoid using
a criminal record as a pretext for unlawful discrimination, for example treating African American applicants by the same standards as whites.
The need for reasonable caution in considering
criminal records in denying sales and rentals
should be balanced against the liability an Association may have for negligent screening. In a
recent case in Stuart, Florida, for example, an
HOA was sued for damages when it approved a
resident with a criminal record (a report cited 19
arrests but did not state how many of them resulted in convictions, or for what crimes) who
then shot and killed a woman and her son in the
subdivision.
It is possible that some day HUD or a court may
also apply the “disparate impact” standard to
sale and rental screenings based on financial
background, such as credit checks. That is because members of certain protected minority
groups are more likely to have poorer financial
records than the general public.



The age of the applicant at the time of the
conviction, giving some forbearance to
crimes committed during youth, on the
premise that the person may have since
matured.

As with criminal records, Associations may be
held to a requirement to show that the standard
which is applied is reasonably necessary to protect its members, such as with regard to a risk of
nonpayment of assessments.
Again, recency
and severity would be expected to be criteria, to
be applied for example to a past bankruptcy or
delinquencies shown on a credit report.



Other mitigating factors, such as good
tenant history since a conviction and
other evidence of rehabilitation.

An arbitrary required credit score (without examining the reasons for a low score) may not survive scrutiny, particularly as some factors, such
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as the use and availability of credit, would affect a
credit score but may not reflect the likelihood of
meeting financial obligations.

“unwelcome conduct” which is so severe or pervasive as to interfere with housing, including its “use
or enjoyment,” evaluated from the perspective of
a reasonable person in the aggrieved person’s
position. The rule does not explicitly distinguish
between a reasonable and legitimate request,
demand or conduct and that which cannot be
justified, thereby creating a basis for abuse in
complaints by persons protected by the law.

Also, the use of a credit check to screen tenants,
on the premise that if a tenant defaults on paying
rent that could affect the owner paying assessments, could come under greater scrutiny than in
the direct implication which may be cited in
screening of purchasers.

Sarasota County Protects Rights
In a Comprehensive Plan Update which got attention only for its repeal and weakening of controls
on developers, the Sarasota County Commission
included a policy to prohibit “discrimination in all
aspects affecting the sale, rental or occupancy of
housing based on race, color, national origin, religion, sex, familial status, marital status, disability,
age, sexual orientation, or genetic information.”
The last two factors go beyond the state and
federal Fair Housing Acts. County staff says that
genetic information means DNA, which is a factor
that in recent times has been applied to hiring (to
prevent weeding out people with health risks) but
is very unusual in a housing discrimination law.
(Apparently this means that any Association which
has been requiring cheek swabs for DNA samples
from prospective tenants should stop doing so).

New HUD Rule: “Harassment”
Violates Fair Housing Act
The U.S. Department of Housing and Urban Development has adopted a rule which makes it a violation of the Fair Housing Act to harass a person
because of race, color, religion, sex, familial
status, national origin or handicap. Quid pro quo
(one thing for another) harassment occurs when
an “unwelcome request or demand” is made as a
condition of the availability of housing or housing
services. Hostile environment harassment is
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This case follows others which in recent years
have protected Declaration provisions from
impairment by subsequent legislation, where
contract rights can be found in those Declaration
provisions.

Termination Statute Not Retroactive
Section 718.117, Florida Statutes cannot be used
to terminate a condominium in a manner contrary
to a provision of the Declaration of Condominium
which predates the statute.
To do so would impair vested contract rights in
violation of the Florida Constitution. So ruled the
Florida Third District Court of Appeal on November 16, 2016 in The Tropicana Condominium Association, Inc. v. Tropical Condominium, LLC.
The ruling upheld a 1983 Declaration provision
which predated the enactment of the termination
statute on July 1, 2007. It required unanimous
unit owner approval to terminate the condominium, more than the 80% approval provided in the
statute subject to a veto right in 10% of the owners.
The veto right of each and every unit owner in the
Declaration was a vested contract right which the
Legislature cannot take away, the court ruled.
The court appeared to accept that the Declaration
could be amended to conform to the statute.
However in that case, the amendment for that
purpose was struck down because it did not get
the unanimous approval which the Declaration
required for an amendment regarding termination. The court observed that the provision for
unanimous approval of such an amendment was
not itself amended to remove that requirement.
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In 2011, for example, the Florida Supreme Court in
Cohn v. Grand Condominium Association, Inc. held
that voting rights for election of the Board of
Directors in a mixed-use condominium could not
be impaired by a subsequent law on the subject, s.
718.404(2), Florida Statutes. Also, several cases
have upheld Declaration limits on the assessment
obligations of mortgagees and third parties who
acquired title to units in a mortgage foreclosure,
where those Declaration provisions preceded the
“one year or 1%” requirement of the statutes and
had not been amended to conform to them.
This case law is a lesson to Associations to work
with legal counsel to review their Declarations for
“contract right” provisions which may be inconsistent with state statutes and decide whether or not
they want to keep them or amend them to
conform to the statutes.

Two-Unit Limit Upheld
The same appellate court decision as discussed
above also provides another important ruling.
The court upheld a Declaration amendment limiting any unit owner from owning more than two
units. The court ruled that limit was not an “illegal
restraint on alienation”, that is an unreasonable
limit on the right to transfer title to real property.
Prior case law has upheld other restrictions on the
same basis, such as leasing limits, while striking
down Association denial of a unit sale unless the
Association provides a substitute purchaser.
The restriction was challenged by the company
that sought the condominium termination and
bought five units for that purpose. Associations
that want to block investors from buying units for
termination may want to consider such a limit.
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one but prohibits livestock from running at large
off the lot. Cities are subject to their own restrictions. The City of Sarasota recently adopted an
ordinance allowing chickens, again subject to certain limits. Venice appears to allow them, so long
as they do not run at large. Chickens are not allowed in North Port, Bradenton or Longboat Key.

Serving Electric Vehicles
A topic which Associations will
need increasingly to address is
how to accommodate the charging of electric vehicles. They are
projected to be 35% of all new car
sales by 2040.

Do You Want Chickens?
Associations in single-family zoning districts,
particularly those in unincorporated Sarasota
County, should examine their Declarations to see
if they allow owners to keep and raise chickens.

In communities that are not wired for owners to
charge a vehicle with power metered to the
owner, Declarations will need to be examined to
see how alterations may be made by the owner
for that purpose, if it can be done. It would not
appear to be for an “energy saving device” protected by state law but rather is an Association
choice. Consideration also may be given to providing common charging stations, with payment
by credit card, upon approval of that material
alteration under the Declaration and state law.

Effective October 13, 2016, the Sarasota County
Commission allows owners to keep and raise
chickens on their property in the following residential zoning districts: RE-2 and 3, RSF, and RC,
subject to certain restrictions. Broader rights of
chicken keeping exist in OUE, RE-1, OUA and OUR
districts.
The ordinance provides that “nothing in this subsection shall affect any homeowner association
declarations or restrictions.” Under case law, that
would be true in any event. As such, any Association — in Sarasota County or elsewhere — that
wants to prohibit chickens allowed by ordinance
should make sure that the Declaration does so, or
should amend it to add the prohibition.

Lobeck & Hanson
Your Association Attorneys

The new Sarasota County restrictions allow up to
four chickens but no roosters, in the back yard,
subject to certain setbacks and health and odor
standards, kept in certain coops (with at least four
square feet per chicken) and fenced enclosures,
with no slaughtering or the sale of eggs or other
chicken products.
Manatee County has had a similar ordinance since
2013. Charlotte County does not appear to have
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